VIRGIN ISLANDS WATER AND POWER AUTHORITY
POST OFF{CE BOX 1450
SAINT THOMAS
U.S. VIRGIN ISLANDS 00804

CONTRACT BETWEEN THE VIRGIN ISLANDS WATER AND POWER AUTHORITY
AND VIVOT EQUIPMENT CORPORATION
Contract No. SC-24-20

The proceeding Contract is a properly negotiated agreement between all
parties involved. Any marks, changes, white out, or deletions without the
expressed written permission from all parties involved shall make this contract null
and void.

This Agreement (hereinafter "the Contract") is entered into this _|__L_\_'_ day of

AMB\AS'P , 2020 by and between the VIRGIN ISLANDS WATER AND POWER

AUTHORITY (hereinafter called the "Authority"), located at 9720 Estate Thomas, P. O.
Box 1450, St. Thomas, USVI 00804 and VIVOT EQUIPMENT CORPORATION
{(hereinafter called the "Contractor”) at mailing address 9010 Estate Cottage, Suite #2
Christiansted, VI 00820, for the underground installation of the civil and electrical
infrastructure for the Golden Grove Underground Power Construction Project on St. Croix,
Virgin Istands . The Authority and the Contractor shall jointly be referred to as the

“Parties”.

WITNESSETH

In consideration of the mutual promises, covenants and conditions contained

herein the Parties hereto, intending to be legally bound, hereby agree as follows:
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1. SCOPE OF WORK: The Contractor shall install ail the material, supply tools

equipment, manpower, safety devices, labor, supervision and all things necessary

to complete the Scope of Work (the “Work™). The Work shall consist of the foliowing as

indicated below:

Install nylon pull cords in each duct conduit system which will facilitate cable
installation.

Construct and install secondary handholes as specified on drawings.
Construct 6 transformer concrete pads as specified on detail sheet in
specified locations.

Provide AS- Built Drawing for all changes to design.

Provide and install all underground electrical services and connect all
facilities as detailed on drawing.

Install and connect primary cables from riser pole.

Install and connect all cable terminations inside junction boxes, handholes,
riser poles and on transformers.

All other associated work shown in the drawings and bid documents of the
Authority’s Request for Proposal (PR-18-20) and addendums.

The Authority shall obtain all permits necessary for the performance of the scope

of the work. In addition, the Authority shall fumish the following material to be instalied by

the Contractor.

1/0 cu - 25 KV primary cables
4/0 cu 600 v and 1/0 cu 600 v cables

Primary cable Tee termination Kits for inside manholes
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¢ Primary cable elbow terminations for transformers

¢ Secondary cable terminations in pull boxes

¢ Lightning arresters

¢ Cable pulling lube

» Cable saddie racks and amms

« Pad-mount Transformers

¢ Junction boxes

The Scope of Work according to the Authority's Request for Proposal (PR-18-20}

(hereinafter the “Work™) shall be performed in accordance with the requirements

contained in the following documents:

vi)

vit)

The Authority’'s General Contract Terms with federal requirements
dated April 7, 2019, incorporated by reference herein as Appendix
HA";

HUD General Provisions “HUD RIDER” dated March 9, 2020,
incorporated by reference herein as Appendix “B”

The Authority's Request for Proposal, PR-18-20, incorporated by
reference herein as Appendix “C";

The Authority's Addendum | and cover letter dated March 11, 2020,
incorporated by reference herein as Appendix “D”;

Contractor’s response to the Authority’s Request for Proposal, dated
March 13, 2019, incorporated by referenced herein as Exhibit “A”;

American Institute of Architect's Forms G702 and G703 copies of
which are attached hereto and made a part hereof collectively as
Exhibit “B".

The Contractor shali perform the Work in accordance with its proposal response
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and other submissions referenced herein and shall be responsible for providing the

necessary skilled labor to meet the requirements of the Contract.

2. TERM: This Contract shali take effect upon full and final execution by the Parties
and issuance by the Authority of a Notice to Proceed (hereinafter “Effective Date™). The
Contract shall terminate One Hundred Eighty (180) calendar days from the issuance of
the Notice to Proceed. Time is of the essence in the Contractor’s performance of the
Work. To assist the Authority in ascertaining the timeliness of the Contractor's supply of
the work, the Contractor shali deliver to the Project Coordinator written progress reports
every week stating in detail the progress in the performance of the Work. The Contractor
agrees that Work shall be performed regularly, diligently and uninterruptedly at such rates
of progress as will ensure full completion thereof within the time specified. It is expressly
understood and agreed, by and between the Contractor and the Authority that the time for
completion of the Work described herein is a reasonable time for the completion of same,
taking into consideration the climatic range and unusual prevailing conditions in the Virgin

Islands.

3. CONSIDERATION: In consideration of the Contractor's performance of the
Work, the Authority shall pay the Contractor the sum of One Million Seven Hundred Four
Thousand Eight Hundred Sixty-Two {$1,704,862.00).

The consideration herein shall be for all Work performed by the Contractor
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pursuant to this Contract. Payment of any taxes, duties, customs, excise or other fees
shall be the sole responsibility of the Contractor. Unless otherwise authorized by law, the
Authority shall not be responsible in any way for any taxes, customs, duties, excise or

other feas.

4. TERMS OF PAYMENTS: All invoices shall be submitted electronically to the
Authority's Project Manager. Copies of invoices should also be submitted to the Grants
Management Department at grantsmanagement@viwapavi . Invoicing shall be
submitted upon completion of milestones met for each Phase and approval by the
Authority's Project Manager. Contractor’'s invoice shall generally follow the format of the
American Institute of Architects’ Forms G702 and G703 copies of which are attached
hereto and made a part hereof collectively as Exhibit B. All invoices will be based upon
thirty (30) days payment terms of approval of the invoices. Payments shall be made on a
line item percent completion basis, after review and approval of invoices by the

Authority's Project Coordinator, in accordance with the below payment schedule:

a. Mobliization (10%) $ 170,486.20
b. Civil
MHtc T3 (15%) $ 255,729.30
T3to TS (15%) $ 255,729.30
T5to T7 (15%) $ 255,729.30
c. Paving and Punch List (5%) $ 85,243.10
d. Electrical
MH to T3 (15%) $ 255,729.30
T3to TS (10%) $ 170,486.20
T5t0 77 (10%) $ 170,486.20
e. Cable Testing and Punch List (5%) $ 85243.10
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Total Contract Consideration  $1,704,862.00

*Note: A ten percent (10%) retainage shall be withheld from each progress
payment and shall be released to the Contractor upon final receipt of appropriate
Virgin Islands Business License for Vivot Equipment Corporation and successful
completion of the scope of work.

5. GROSS RECEIPT TAXES: Title 33, Section 44 of the Virgin Islands Code,
as amended, requires that the Authority, when making a payment under this Contract, to
deduct and withhold from such payments, gross receipts taxes as required by the Virgin
Islands law at 33 VIC Section 43(a) for each payment for Work performed in the Virgin
Islands.

Not withstanding any other provisions of this contract to the contrary, it is agreed
between the Parties that that for the purposes of complying with Title 33, Section 44 of
the Virgin Islands Code, the Authority shall withhold and forward to the V.l. Bureau of
Internal Revenue the sum of Eighty Five Thousand Two Hundred Forty Three Dollars and
10/100 ($85,243.10) or such amounts as required by any changes to the law at 33 VIC
Section 43(a). Despite the requirements under Title 33, Section 44, the Contractor
agrees that calculation and payment of gross receipts taxes shall be the sole
responsibility of the Contractor. The Authority shall not be responsible in any manner for
any miscalculation or change in law or additional assessments that may affect the amount
due herein. In the uniikely event any overpayment is made to the V.l. Bureau of Internal
Revenue, the Contractor shall seek repayment from V.1. Bureau of Intemal Revenue and
not the Authority. Upon written request of the Contractor directed to the Authority’s
Comptroller, the Authority agrees to provide Contractor with documentation confirming

that gross receipts withheld under this agreement were paid to the V.l. Bureau of Intemnal
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Revenue in accordance with the provisions herein.

In the event the contract is amended, and the consideration herein increases or
decreases, the appropriate amount of Gross Receipt Taxes to reflect the increase or
decrease in the consideration will be adjusted.

6. BUSINESS LICENSE: Contractor must comply with all Virgin Islands’ laws
with respect to licensing which must be obtained in connection with its business
operation(s). Contractor shall further ensure that all subcontractors hired in connection
with this Scope of Work comply with all Virgin Islands business license requirements. All
necessary and applicable license(s) for Contractor and its subcontractor(s) shall be
obtained by the Contractor and copies presented to the Contracting Officer concurrent
with its execution of the Contract. Faiture by Contractor to present business license(s) for
itself and its subs at the time of execution of the contract by the Contractor may, at the
sole option of the Authority, be grounds to rescind the Contract award and consider the
Contract void.

7. COMPLIANCE WITH DAVIS BACON ACT: The Contractor shall comply
with the Davis Bacon and Related Acts (DBRA) as found in the Code of Federal
Regulations (Title 29 CFR, parts 1,3,5,6 and 7). Per the DBRA, Contractor and its
subcontractors performing this contract on federal contracts shall pay not less than the
prevailing wage rates and fringe benefits listed in the Davis-Bacon Wage Rate
Determination for corresponding classes of laborers and mechanics employed on similar
projects in the area.

8. RELIANCE: The Contractor's representations of its ability to perform the



VIWAPA and Vivot Equipment Corporation
SC-24-20
Page 8 of 16

Work with skilled and competent personnel are a substantial and material condition of this
Contract. The Contractor agrees, or is otherwise aware, that the Authority shall rely on all
the representations in its response to Request for Proposal attached hereto as Exhibit
“A".

9, BOND REQUIREMENTS: Contractor shall obtain performance and
payment bonds, each in the amount of 100% of the Contract Price. A copy of said
bonds must be presented to the Contracting Officer of the Authority upon Contract
execution. Further, failure by Contractor to present its performance bond and payment
bond upon contract execution may, at the sole option of the Authority, be grounds to
rescind the contract award. If scope of work under this Contract is changed to require
additiona! work which results in an increase in the Contract's consideration, the
performance and payment bond, may, at the Authority's option, be increased to
adequately cover the additional work in which cost Contractor shall be entitled to a
cost adjustment for the cost of increasing the bond.

10. LIQUIDATED DAMAGES: The Authority may assess liquidated damages
solely for Contractor's delay in performing the Work. For each day that performance of
the Work extends beyond the specified completion date, for any cause other than
excusable causes as defined in Paragraph 13(a) of the Authority's attached General
Contract Terms dated April 7, 2019, incorporated by reference herein as Appendix “A”.
The Contractor and his sureties shall be liable to the Authority and shall be assessed
liquidated damages in the amount of Three Hundred and Sixty Dollars ($360.00) a day

subject to a maximum of liquidated damages not to exceed Five percent (5%) of the total
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consideration stated herein. Liquidated damage shall be the sole remedy for delay
damages.

The Authority reserves the right under this clause to forego its claim for liquidated
damages for delays and to sue for actual damages incurred as a result of such delays.

1. ENVIRONMENTAL RESPONSIBILITY: The Contractor shall, in the
performance of the Scope of Work, be responsible for complying with any federal or local
laws and any Rules, Regulations and Guidelines issued by the U.S. Environmental
Protection Agency (EPA), V.l. Department of Planning and Natural Resources (DPNR),
and any other Federal or local regulatory agencies with regard to the discharge or spilling
of prohibited contaminants prohibited by law during the performance of the Contract.

Contractor shail become familiar with and adhere to the policies and practices of
the Authority regarding the discharge or spiiling of oil, petroleum products, and any other
policies applicable to the work as determined by the Authority.

In addition, Contractor shall be responsible, at its expense, for the clean-up of any
and all substances, regulated or not, which it spills or causes to be spilled on the
Authority’s premises or work sites.

The Contractor shall indemnify the Authority for any and all fines and penalties,
assessed to the Authority as a result of Contractor’s failure to adhere to EPA, OSHA and
DPNR regulations and directives, and shall further pay all the Authority’s costs, expenses
and attorney's fees, in connection therewith. Additionally, the Contractor shall indemnify
the Authority for the cost of cleaning up all spills and discharges if the Authority has

performed such work on Contractor’s behalf.
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12, SAFETY PRECAUTIONS: The Contractor shall be responsible for initiating
and maintaining safety precautions and programs and supervising its personne! to ensure
the safe performance of the Work. The Contractor shall, furthermore, provide all its
personnel with sufficient and appropriate safety devices.

The Contractor shall ensure that the services provided and the products,
equipment, and materials furished and/or utilized are in strict compliance with any and/or

all applicable codes and standards regulating its activities, including but not limited to the

following:
EPA Environmental Protection Agency
OSHA Occupational Safety and Health Administration
NEC National Electrical Code
NEMA National Electric Manufactures Association
RCRA Resource Conversation and Recovery Act
TSCA Toxic Substance and Controf Act
DOT Department of Transportation
ASTM American Society of Testing Materials
AGMA American Generator Manufacture's Association
NESC National Electric Safety Code
AWWA American Water Works Association
NS National Sanitation Foundation
FP-96- Federal Highway Administration

The Contractor shall also comply with all applicable U.S. Virgin Islands’ building,
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plumbing, mechanical, electrical, fire, health, and public safety codes in connection with

the performance of the scope of work.

13. DESIGNATED PERSONNEL: The Parties reserve the right to designate
personnel to provide information and to coordinate the Work between the Parties.
The Authority designates the following:
Matthias Clarke, Mechanical Engineer
Project Management
V.|. Water and Power Authority

St. Thomas, VI 00804
Ofc: (340) 773-2250, ext.3051

ke(dlviwapa.vi
The Contractor designates the following:
Phitlip Langley
Vivot Equipment Corporation
9010 Estate Cottage, Suite #2
Christiansted, V| 00820
Ofc: (340) 713-1100
14. PROFESSIONAL STANDARDS: The Contractor shall observe and
maintain the professional standards and good practices applicable to its profession and to
Contractors doing business in the U.S. Virgin Islands.
15. LIABILITY OF OTHERS: Nothing in this Contract shall be construed to
impose any liability against the Authority to persons, firms, associations, or corporations
engaged by the Contractor as servants, agents, or independent contractors, or in any

other capacity whatsoever, or make the Authority liable to any such persons, firms,

associations, or corporations for the acts, omissions, liabilities, obligations, and taxes of
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Contractor of whatsoever nature, including but not limited to employment insurance and
sociai security taxes for Contractor, its servants, agents, employees, or independent
Contractors.

16. INSURANCE: The Offeror is required to obtain and maintain in effect
insurance coverage pursuant to Exhibit A, Clause 20 of the General Contract Terms with
federal requirements. In addition, the Offeror shall submit its insurance certificates at
Contract execution. Failure to provide the required insurance as requested shall be
grounds to rescind the Contract award.

17. INDEMNIFICATION: If the Authority is entitled to indemnification under this
Agreement and if the Contractor fails or refuses, after notice and reasonable opportunity,
to assume the defense of such claim, the Authority may at the expense of the Contractor
contest, settle or consent to the entry of any judgment with respect to, or pay in full, such
claim and Contractor shall upon demand promptly reimburse the Authority for all defense
and settlement costs.

18. CONTRACT DOCUMENTS: The Contractor shali perform and complete the
Work in accordance with the Contract and the contract Documents. The “Contract
Documents” include:

ii) The Authority’s General Contract Terms with federal requirements
dated April 7, 2019, incorporated by reference herein as Appendix
HA!l;

iii) HUD General Provisions “HUD RIDER" dated March 9, 2020,

incorporated by reference herein as Appendix “B”

iv) The Authority's Request for Proposal, PR-18-20, incorporated by
reference herein as Appendix “C”;
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V) The Authority's Addendum | and cover letter dated March 11, 2020,
incorporated by reference herein as Appendix “D”;

vi)  Contractor’s response to the Authority’s Request for Proposal, dated
March 13, 2019, incorporated by referenced herein as Exhibit “A”;

vii)  American Institute of Architect's Forms G702 and G703 copies of
which are attached hereto and made a part hereof collectively as
Exhibit “B".
In the event of any conflict among the documents, the provisions of this Contract shall

govemn, then the provisions of the document first listed above in descending order.

19. NON-DISCRIMINATION

No person shall be excluded from participating in, be denied the proceeds of, or be
subject to discrimination In the performance of the contracted services on account of race,
creed, color, sex, religion, disability or national origin.

20. DEBARMENT CERTIFICATION

By execution of this consiruction contract, the contractor certifies that it is eligible
to receive contract awards using federally appropriated funds and that it has not been
suspended or debarred from entering into contracts with any federal agency. The
contractor shall include this provision in each of its subcontracts hereunder and shall
furnish its subcontractors with the current “LISTS OF PARTIES EXCLUDED FROM
FEDERAL PROCUREMENT OR NON-PROCUREMENT.” In the event the contractor or
any of its subcontractor misrepresents its eligibility to receive contract awards using
federal funds, the contractor agrees that it shall not be entitled to payment for any work

performed under this construction contract or any subcontract and that the contractor
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shall promptly reimburse the Virgin Islands Water & Power Authority for any payment(s)
heretofore made failing which this contact may be terminated.

21. CHANGE ORDERS/ADDITIONAL SERVICES: The Contracting Officer
must approve in writing all change orders or requests for additional services. In the
absence of such written approval, the Authority shall not be liable for the payment of any
services performed outside the scope of the Contract.

22. GENERAL CONTRACT TERMS: This Contract is subject to the Authority’s
General Contract Terms attached hereto and made a part hereof as Appendix “A”.

23. GOVERNING LAW: The laws of the United States Virgin Islands shall
govern the interpretation and construction of this Agreement to the extent applicable. The
Parties agree that all causes of action against either Party shall be brought in the court of
competent jurisdiction in the United States Virgin Islands. The Authority shall not invoke
the defense of sovereign immunity in any litigation arising under the Contract.

24. WAIVERS AND AMENDMENTS: No waiver, modification, or amendment of
any term, condition, or provision of this Contract shall be valid or of any force or effect
unless made in writing, signed by the Parties or by their duly authorized representatives
and specifying with particularity the nature and extend of such waiver, modification, or
amendment. Any such waiver, modification, or amendment in any instance or instances
shall in no event be construed to be a general waiver, modification, or amendment of any
of the terms, conditions, or provisions of this Contract, but the same shall be strictly
limited and restricted to the extent and occasion specified in such signed writing or

writings.
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25. NOTICE: Any notice required to be given by the terms of this Contract shall
be deemed to have been given when the same is sent by certified mail, postage prepaid,

or personally delivered, addressed to the Parties as follows:

The Authority: Lawrence J. Kupfer

Executive Director (CEQ)

V. |. Water and Power Authority

P. O. Box 1450

St. Thomas, U.S. Virgin Islands 00804
The Contractor: Jean-Patrick Vivot

Vivot Equipment Corporation

9010 Estate Cottage, Suite #2

Christiansted, VI 00820
Ofc: (340) 713-1100

26. COUNTERPARTS: This Agreement may be executed in two or more
counterparts, each of which together shall be deemed an original and the same
instrument, but all of which together shall constitute one and the same instrument. In the
event that any signature is delivered by facsimile transmission or by e-mail delivery of a
".pdf* format data file, such signature shall create a valid and binding obligation of the
party executing (or on whose behalf such signature is executed) with the same force and
effect as if such facsimile or ".pdf* signature page were an original thereof.

27. ENTIRE AGREEMENT: This Contract and the Contract Documents
constitute the entire agreement of the Parties hereto, and all prior understandings or

communications, written or oral, with respect to the subject matter of this Contract are
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merged herein.

IN WITNESS WHEREOF, the Parties hereto have duly executed this

Agreement on the day, month and year first above-written.

VIVOT EQUIPMENT CORPORATION

JEAN-PATRICK VIVOT
President

V.I. WATER AND POWER AUTHORITY

A

REMCE J. KUPFER

 /WITNESS
: Executive Director (CEQ)

APPROVED AS TO LEGAL SUFFICIENCY:

Loreles Faringtan 61912020

LORELEI FARRINGTON
General Counsel
Attachments




